
THE COMPTROLLER OENERAL 
DECISION O F  T H E  U N I T E D  STATE8 

W A 8 H I N O T O N .  D . C .  ? O b 4 8  

FILE: B-209843.2 

Somers C o n s t r u c t i o n  Company MATTER OF: 

DIGEST: 

An a l l e g a t i o n  t h a t  a c o n t r a c t o r  e x p e r i e n c e  
r e q u i r e m e n t  is unduly  r e s t r i c t i v e  is d i s -  
missed  as  academic where b i d s  were opened 
a f t e r  t h e  p r o t e s t  was f i l e d ,  and t h e  pro-  
tester 's  b i d  was o n l y  t h e  1 2 t h  lowest 
r e c e i v e d ;  s i n c e  t h e  p r o t e s t e r  is n o t  t h e  
l o w  b i d d e r ,  i t  would n o t  be i n  l i n e  f o r  
award even  had t h e  s o l i c i t a t i o n  n o t  con- 
t a i n e d  t h e  a l l e g e d l y  r e s t r i c t i v e  r e q u i r e -  
ment. 

Somers C o n s t r u c t i o n  Company protests t h e  award of any 
c o n t r a c t  unde r  i n v i t a t i o n  f o r  b i d s  ( I F B )  N o .  N62472-80-B- 
0184, i s s u e d  by t h e  Department  o f  t h e  Navy f o r  c o n s t r u c -  
t i o n  of a h e a t i n g  p l a n t  a t  G r i f f i s s  A i r  Force Base, Rome, 
N e w  York. W e  d i s m i s s  t h e  p r o t e s t .  

Somers c o n t e n d s  t h a t  a n  I F B  p r o v i s i o n  r e q u i r i n g  t h e  
c o n t r a c t o r  t o  p o s s e s s  e x p e r i e n c e  i n  c o n s t r u c t i n g  t h e  saxe 
or s u b s t a n t i a l l y  s imi l a r  f a c i l i t i e s  exceeds  t h e  Navy's 
minimum needs  and t h u s  is unduly r e s t r i c t i v e .  I t  b e l i e v e s  
e x p e r i e n c e  i n  c o n s t r u c t i n g  o t h e r  t y p e s  of f a c i l i t i e s  of  
s imi l a r  complex i ty  shou ld  be acceptable. The Navy main- 
t a i n s  t h a t  t h i s  p r o j e c t  is s u f f i c i e n t l y  complex t o  w a r r a n t  
t h i s  s p e c i f i c  experience requ i r emen t .  

Somers f i l e d  i ts  p r o t e s t  i n  o u r  O f f i c e  i day  pr i .o r  to 
t h e  May 19  b i d  open ing  and also submi t t ed  a b i d ,  appar -  
e n t l y  i n  a n t i c i p a t i o n  t h a t  t h e  e x p e r i e n c e  r e q u i r e m e n t  
would be r e l a x e d .  I ts  b i d  of $35,285,000 was 1 2 t h  l o w  o f  
1 7  b i d s  r e c e i v e d  and $8,717,000 h i g h e r  t h a n  t h e  low b i d  of 
$26,568,000 s u b m i t t e d  by B r i n d e r s o n  C o n s t r u c t o r s ,  I n c .  
The Navy de te rmined  on  J u l y  1 4 '  1983 t h a t  per formance  of  
t h e  c o n t r a c t  would be unduly  d e l a y e d  by t h e  f a i l u r e  t o  
make a prompt award t o  Br inde r son .  -. See Defense A c q u i s i -  
t i o n  R e g u l a t i o n  S 2 - 4 0 7 . 8 ( b ) ( 3 ) ( i i ) .  Award was made to  
B r i n d e r s o n  s h o r t l y  t h e r e a f t e r .  

I n  view of Somers' s t a n d i n g  as  o n l y  t h e  1 2 t h  low bid- 
d e r ,  w e  w i l l  n o t  c o n s i d e r  t h e  merits of i t s  p r o t e s t .  
Somers was r e j e c t e d  n o t  because of i t s  f a i l u r e  t o  s a t i s f y  
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t h e  e x p e r i e n c e  r e q u i r e m e n t ,  b u t  b e c a u s e  i t  was n o t  t h e  l o w  
b i d d e r .  Thus,  even  had t h e  Navy used a more l e n i e n t  
e x p e r i e n c e  r e q u i r e m e n t ,  Somers would n o t  be i n  l i n e  f o r  
award. Under t h e s e  c i r c u m s t a n c e s ,  t h e  protest is aca- 
demic; no  immediate p u r p o s e  would be s e r v e d  by o u r  r e v i e w  
o f  t h e  matter. - See S . A . F . E .  Expor t  C o r p o r a t i o n ,  B-208526, 
September  27, 1982,  82-2 CPD 283; Van-Tek, I n c . ,  B-204233, 
March 8 ,  1982,  82-1 CPD 207 (GAO w i l l  n o t  r ev iew a t i m e l y  
p re -b id  open ing  protest  o f  a l l e g e d l y  r e s t r i c t i v e  s p e c i f i -  
c a t i o n s  where b i d  open ing  s u b s e q u e n t l y  d i s c l o s e s  t h a t  t h e  
protester is n o t  t h e  l o w  b i d d e r ,  and j . t  d o e s  n o t  a p p e a r  
t h a t  t h e  s p e c i f i c a t i o n s  complained o f  had a material 
impact o n  t h e  p ro t e s t e r ' s  b i d  p r ice) .  

Somers b e l i e v e s  o u r  r e v i e w  o f  t h i s  matter is war- 
r a n t e d  because  i t  would be h e l p f u l  t o  b i d d e r s  on f u t u r e  
s imilar  p rocuremen t s .  As is i m p l i c i t  i n  o u r  p o l i c y  of n o t  
r e v i e w i n g  academic  q u e s t i o n s ,  however,  w e  c o n s i d e r  t h e  
i n t e r e s t  of s u c h  b i d d e r s  s u f f i c i e n t l y  p r o t e c t e d  by t h e  
a v a i l a b i l i t y  of t h e  b i d  p r o t e s t  process f o r  c h a l l e n g i n g  
a l l e g e d  r e s t r i c t i v e  e x p e r i e n c e  r e q u i r e m e n t s  i n  f u t u r e  
procurements .  

The pro tes t  is d i s m i s s e d .  
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